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Court Orders Court orders relating to parental responsibilities etc. 

11 Court orders relating to parental responsibilities etc. 

(1) In the relevant circumstances in proceedings in the Court of Session or sheriff 
court, whether those proceedings are or are not independent of any other action, 
an order may be made under this subsection in relation to— 

(a) parental responsibilities; 

(b) parental rights; 

(c) guardianship; or 

(d) subject to section 14(1) and (2) of this Act, the administration of a child’s 
property. 

(1A) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(2) The court may make such order under subsection (1) above as it thinks fit; and 
without prejudice to the generality of that subsection may in particular so make 
any of the following orders— 

(a) an order depriving a person of some or all of his parental responsibilities or 
parental rights in relation to a child; 

(b) an order— 

(i) imposing upon a person (provided he is at least sixteen years of age 
or is a parent of the child) such responsibilities; and 

(ii) giving that person such rights; 

(c) an order regulating the arrangements as to— 

(i) with whom; or 

(ii) if with different persons alternately or periodically, with whom 
during what periods, 

 a child under the age of sixteen years is to live (any such order being 
known as a “residence order”); 

(d) an order regulating the arrangements for maintaining personal relations and 
direct contact between a child under that age and a person with whom the 
child is not, or will not be, living (any such order being known as a 
“contact order”) (see subsection (14)); 

(e) an order regulating any specific question which has arisen, or may arise, 
in connection with any of the matters mentioned in paragraphs (a) to (d) 
of subsection (1) of this section (any such order being known as a 
“specific issue order”); 

(f) an interdict prohibiting the taking of any step of a kind specified in the 
interdict in the fulfillment of parental responsibilities or the exercise of 
parental rights relating to a child or in the administration of a child’s 
property;  

(g) an order appointing a judicial factor to manage a child’s property or 
remitting the matter to the Accountant of Court to report on suitable 
arrangements for the future management of the property; or 

(h) an order appointing or removing a person as guardian of the child. 
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(3) The relevant circumstances mentioned in subsection (1) above are— 

(a) that application for an order under that subsection is made by a person 
who— 

(i) not having, and never having had, parental responsibilities or 
parental rights in relation to the child, claims an interest; 

(ii) has parental responsibilities or parental rights in relation to the child; 

(iii) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(aa) that application for a contact order is made with the leave of the court by a 
person whose parental responsibilities or parental rights in relation to the 
child were extinguished on the making of an adoption order; 

(ab) that application for an order under subsection (1) above ... is made by a 
person who has had, but for a reason other than is mentioned in subsection 
(4) below, no longer has, parental responsibilities or parental rights in 
relation to the child; 

(b) that although no application for an order under subsection (1) above has 
been made, the court (even if it declines to make any other order) considers 
it should make such an order. 

(4) The reasons referred to in (3)(ab) above are that the parental responsibilities or 
parental rights have been— 

(a) extinguished on the making of an adoption order; or 

(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(c) extinguished by virtue of section 55(1) of the Human Fertilisation and 
Embryology Act 2008 (parental orders: supplementary provision) on the 
making of a parental order under section 54 or 54A of that Act; . . . 

(d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(5) In subsection (3)(a) and (ab) above “person” includes (without prejudice to the 
generality of that subsection) the child concerned; but it does not include a local 
authority. 

(6) In subsections (3)(aa) and (4) above—. . . “adoption order” has the meaning 
given by section 119 of the Adoption and Children (Scotland) Act 2007 (asp 4). 

(7) Subject to subsection (8) below, in considering whether or not to make an order 
under subsection (1) above and what order to make, the court— 

(a) shall regard the welfare of the child concerned as its paramount 
consideration and shall not make any such order unless it considers that it 
would be better for the child that the order be made than that none should 
be made at all; and 

(b) taking account of the child’s age and maturity, shall so far as practicable— 

(i) give him an opportunity to indicate whether he wishes to express his 
views; 

(ii) if he does so wish, give him an opportunity to express them; and 

(iii) have regard to such views as he may express. 

(7A) In carrying out the duties imposed by subsection (7)(a) above, the court shall 
have regard in particular to the matters mentioned in subsection (7B) below. 
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(7B) Those matters are— 

(a) the need to protect the child from— 

(i) any abuse; or 

(ii) the risk of any abuse, 

 which affects, or might affect, the child; 

(b) the effect such abuse, or the risk of such abuse, might have on the child; 

(c) the ability of a person— 

(i) who has carried out abuse which affects or might affect the child; or 

(ii) who might carry out such abuse, 

 to care for, or otherwise meet the needs of, the child; and 

(d) the effect any abuse, or the risk of any abuse, might have on the carrying 
out of responsibilities in connection with the welfare of the child by a 
person who has (or, by virtue of an order under subsection (1), would have) 
those responsibilities. 

(7C) In subsection (7B) above—“abuse” includes —aviolence, harassment, 
threatening conduct and any other conduct giving rise, or likely to give rise, to 
physical or mental injury, fear, alarm or distress;babuse of a person other than the 
child; andcdomestic abuse;“conduct” includes—aspeech; andbpresence in a 
specified place or area. 

(7D) Where— 

(a) the court is considering making an order under subsection (1) above; and 

(b) in pursuance of the order two or more relevant persons would have to co-
operate with one another as respects matters affecting the child, 

 the court shall consider whether it would be appropriate to make the order. 

(7E) In subsection (7D) above, “relevant person”, in relation to a child, means— 

(a) a person having parental responsibilities or parental rights in respect of the 
child; or 

(b) where a parent of the child does not have parental responsibilities or 
parental rights in respect of the child, a parent of the child. 

(8) The court shall, notwithstanding subsection (7) above, endeavour to ensure that 
any order which it makes, or any determination by it not to make an order, does 
not adversely affect the position of a person who has, in good faith and for value, 
acquired any property of the child concerned, or any right or interest in such 
property. 

(9) Nothing in paragraph (b) of subsection (7) above requires a child to be legally 
represented, if he does not wish to be, in proceedings in the course of which the 
court implements that paragraph. 

(10) Without prejudice to the generality of paragraph (b) of subsection (7) above, a 
child twelve years of age or more shall be presumed to be of sufficient age and 
maturity to form a view for the purposes both of that paragraph and of subsection 
(9) above. 
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(11) An order under subsection (1) above shall have the effect of depriving a person 
of a parental responsibility or parental right only in so far as the order expressly 
so provides and only to the extent necessary to give effect to the order; but in 
making any such order as is mentioned in paragraph (a) or (b) of subsection (2) 
above the court may revoke any agreement which, in relation to the child 
concerned, has effect by virtue of section 4(2) or 4A(2) of this Act. 

(12) Where the court makes a residence order which requires that a child live with a 
person who, immediately before the order is made does not have in relation to the 
child all the parental responsibilities mentioned in paragraphs (a), (b) and (d) of 
section 1(1), and the parental rights mentioned in paragraphs (b) and (d) of 
section 2(1), of this Act (those which he does not so have being in this subsection 
referred to as the “relevant responsibilities and rights”) that person shall, subject 
to the provisions of the order or of any other order made under subsection (1) 
above, have the relevant responsibilities and rights while the residence order 
remains in force. 

(13) Any reference in this section to an order includes a reference to an interim order 
or to an order varying or discharging an order. 

(14) Where the court makes a contact order which requires any contact to take place 
within Scotland at a contact centre, the court may only require that contact to 
take place at a contact centre operated by a regulated contact service provider. 

(15) In subsection (14), “contact centre” and “regulated contact service provider” have 
the meanings given in section 101C. 

 

 

11ZA Paramountcy of child’s welfare, and the non-intervention presumption 

(1) In deciding whether or not to make an order under section 11(1) and what order 
(if any) to make, the court must regard the welfare of the child concerned as its 
paramount consideration. 

(2) The court must not make an order under section 11(1) unless it considers that it 
would be better for the child concerned that the order be made than that none 
should be made at all. 

(3) When considering the child’s welfare and whether it would be better for the child 
to make an order than not, the court must have regard to the following matters in 
particular— 

(a) the need to protect the child from abuse, or the risk of abuse, which affects, 
or might affect, the child, 

(b) the effect that abuse, or the risk of abuse, might have on the child, 

(c) the ability of a person to care for, or otherwise meet the needs of, the child, 
where that person has carried out, or might carry out, abuse which affects, or 
might affect, the child, 
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(d) the effect that abuse, or the risk of abuse, might have on the carrying out of 
responsibilities in connection with the welfare of the child by a person who 
has (or, by virtue of an order under section 11(1), would have) those 
responsibilities, 

(e) the effect that the order the court is deciding whether or not to make might 
have on—  

(i) the involvement of the child’s parents in bringing the child up, and 

(ii) the child’s important relationships with other people. 

(4) In subsection (3)— 

 “abuse” includes — 

(a) violence, harassment, threatening conduct and any other conduct 
giving rise, or likely to give rise, to physical or mental injury, fear, 
alarm or distress, 

(b) abuse of a person other than the child, and 

(c) domestic abuse, 

“conduct” includes— 

(a) speech, and 

(b) presence in a particular place or area. 

 

11ZB Regard to be had to the child’s views 

(1) In deciding whether or not to make an order under section 11(1) and what order (if 
any) to make, the court must— 

(a) give the child an opportunity to express the child’s views in a manner 
suitable to the child, and 

(b) have regard to any views expressed by the child, taking into account the 
child’s age and maturity. 

(2) But the court is not required to comply with subsection (1) if satisfied that— 

(a) the child is not capable of forming a view, or 

(b) the location of the child is not known. 

(3) Nothing in this section requires a child to be legally represented in any 
proceedings in which the child’s views are sought, if the child does not wish to be. 

(4) A child 12 years of age or more is presumed to be of sufficient age and maturity to 
form a view for the purposes of subsection (3). 

 

11A Restriction on making of orders under section 11 

(1) Subsection (2) applies where a permanence order (as defined in section 80(2) of 
the Adoption and Children (Scotland) Act 2007 (asp 4)) is in force in respect of a 
child. 

(2) The court may not, under subsection (1) of section 11 of this Act, make an order 
such as is mentioned in any of paragraphs (a) to (e) of subsection (2) of that 
section. 
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11B Vulnerable parties 

(1) In proceedings to which subsection (2) applies, the court may order the use of a 
special measure in relation to a party if the court considers that— 

(a) attending or participating in hearings is causing, or is likely to cause, the 
party distress, 

(b) the party’s distress is likely to be reduced by the use of the special measure, 
and 

(c) the use of the special measure would not give rise to a significant risk of 
prejudice to the fairness of the proceedings or otherwise to the interests of 
justice. 

(2) This subsection applies to proceedings, commenced on or after section 7 of the 
Children (Scotland) Act 2020 comes into force, in which the court is considering, 
or has considered, whether to make an order under section 11(1). 

(3) An order under subsection (1) may authorise a special measure in relation to the 
whole of the proceedings or only a part of them.  

(4) A court may vary or revoke an order it made under subsection (1). 

(5) An order under subsection (1) or (4) may be made— 

(a) at any time, and 

(b) whether or not a party to the proceedings has applied for one. 

(6) The special measures which may be authorised by virtue of an order under 
subsection (1) or (4) are— 

(a) use of a live television link, 

(b) use of a screen, 

(c) use of a supporter, 

(d) any other measure prescribed by the Scottish Ministers by regulations. 

(7) Regulations under subsection (6)(d) are subject to the affirmative procedure. 

(8) In considering whether attending or participating in hearings is causing, or is 
likely to cause, a person distress, the court must take into account— 

(a) the nature and circumstances of any matters raised, or likely to be raised, in 
the proceedings, 

(b) the relationship (if any) between the person and any other party to the 
proceedings, 

(c) the person’s age and maturity, 

(d) any behaviour towards the person on the part of— 

(i) any other party to the proceedings, 

(ii) members of the family or associates of any other party, 

(iii) any other person who is likely to be a party to the 
proceedings or a witness in the proceedings, and 
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(e) such other matters as appear to the court to be relevant, including— 

(i) the social and cultural background and ethnic origins of the 
person, 

(ii) the person’s sexual orientation, 

(iii) the domestic and employment circumstances of the person, 

(iv) any religious beliefs or political opinions of the person, 

(v) any physical disability or other physical impairment which 
the person has. 

 

11C Special measures under section 11B 

(1) If a court orders the use of a live television link, the court must make such 
arrangements as seem to it appropriate to enable the vulnerable party to watch and 
hear the proceedings by means of such a link. 

(2) If a court orders the use of a screen, a screen must be used to conceal the 
vulnerable party from the sight of the other parties to the proceedings. 

(3) If a court— 

(a) orders the use of— 

(i) a live television link, or 

(ii) a screen, and 

(b) considers it necessary or appropriate for the other parties to be able, during 
the proceedings, to— 

(i) hear the vulnerable party, 

(ii) watch the vulnerable party, or 

(iii) both, 

 the court must make such arrangements as seem to it appropriate to enable the 
other parties to do so. 

(4) Where— 

(a) a court has ordered the use of a live television link or a screen in 
proceedings in a sheriff court, but 

(b) the court lacks accommodation or equipment necessary to enable the 
measure to be used, 

 the sheriff may by order transfer all or any part of the proceedings to any sheriff 
court in the same sheriffdom which has such accommodation or equipment 
available. 

(5) If a court orders the use of a supporter, another person (“the supporter”) 
nominated by or on behalf of the vulnerable party may be present alongside the 
vulnerable party for the purpose of providing support during the proceedings. 

(6) The supporter— 

(a) must not prompt or otherwise seek to influence the vulnerable party in the 
course of a hearing, 

(b) may not act as the supporter, within the meaning of subsection (5), while 
the vulnerable party is giving evidence, 

(c) may not act as the supporter, if the supporter is to give evidence in the 
proceedings, at any time before giving evidence. 
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(7) Subsection (6)(b) does not preclude the same person from being both— 

(a) a supporter within the meaning of subsection (5), and 

(b) a supporter within the meaning of section 22 of the Vulnerable Witnesses 
(Scotland) Act 2004. 

(8) In this section— 

(a) references to a measure being ordered are to its being ordered under section 
11B, 

(b) “vulnerable party” means the party for whose benefit the court ordered the 
use of the measure in question.  

 

11D Appointment of curator ad litem 

(1) Where a court is considering making an order under section 11(1), the court— 

(a) may only appoint a person to act as curator ad litem to a child if the court is 
satisfied that it is necessary to do so to protect the child’s interests, 

(b) may only appoint a person who is included on the register maintained in 
accordance with section 101B, 

(c) is to give reasons for the appointment, 

(d) is to reassess the appointment every 6 months after the appointment is made 
and, if the appointment is continued, give reasons for continuing the 
appointment. 

(2) Subsection (1)(d) applies in relation to a curator ad litem appointed before section 
13 of the Children (Scotland) Act 2020 comes into force. 

 

11E Explanation of court decisions to the child 

(1) This section applies when— 

(a) the court decides whether or not to make an order under section 11(1), 

(b) the court decides to vary or discharge an order made under section 11(1), 

(c) the court— 

(i) decides to decline to vary or discharge an order made under section 11
(1), and 

(ii) considers it appropriate to explain that decision to the child. 

(2) The court must ensure that the decision is explained to the child in a way that the 
child can understand. 

(3) But the court is not required to comply with subsection (2) if satisfied that— 

(a) the child would not be capable of understanding an explanation however 
given, 

(b) it is not in the best interests of the child to give an explanation, or 

(c) the location of the child is not known. 

(4) The court may fulfil its duty under subsection (2) by— 

(a) giving the explanation to the child itself, or 

(b) arranging for it to be given by a child welfare reporter (see section 101A). 

(5) In this section, references to a decision include an interim decision. 
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(6) The Scottish Ministers may by regulations modify subsection (4)(b) to— 

(a) add a description of a person, 

(b) vary a description of a person, 

(c) remove a description of a person. 

(7) Regulations made under subsection (6) are subject to the affirmative procedure.  

 

11F Duty to investigate failure to obey order under section 11 

(1) This section applies where a court is considering whether to— 

(a) find a person in contempt of court for failing to obey an order under section 
11, or 

(b) vary or discharge an order under section 11 on the basis (solely or partly) that 
a person has failed to obey it. 

(2) If it is satisfied that the person has failed to obey the order, the court must seek to 
establish the reasons for that failure. 

(3) The court may appoint a child welfare reporter to investigate and report to the 
court on the person’s failure (or alleged failure) to obey the order (see section 
101A). 

(4) References in this section to an order include an interim order  

 

Exercise of court functions relating to children 

12 Restrictions on decrees for divorce, separation or annulment affecting 
children. 
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